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Topics

More diversity in the workplace?  
This can be achieved through positive action

Some groups are struggling on the Belgian labour market. 

Think, for example, of people with disabilities or migrant 

backgrounds. Women also come up against a glass ceiling.  

Do you want to make efforts to achieve proportional  

employment participation within your company, but are 

having doubts? Is such a preferential policy not a form  

of discrimi-nation? The Royal Decree on positive actions  

now offers a fixed framework. In this article, you will read 

about the conditions you must satisfy and how you can get  

started in practice. 

 

 

Discrimination is prohibited

It is forbidden to treat (future) workers unequally on the basis of certain 
criteria without any justification accepted by law. More specifically,  
this concerns the following criteria:

■■ The criterion of gender in the Gender Law (2007);
■■ The ‘racial criteria’ in the Anti-Racism Law (2007);
■■ The criteria of disability, physical characteristics, state of health,  

age, sexual orientation, religion or ideology, financial status, civil 
status, political opinion, trade unionism, birth and social origin in  
the Anti-Discrimination Law (2007);

■■ Collective Labour Agreement (CLA) no. 95 adds the criterion of 
illness history to this list of protected criteria.
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Belgian discrimination legislation uses the twin concepts of ‘distinction’ 
and ‘discrimination’. Distinction has a neutral meaning. Discrimination is 
a distinction based on one of the listed protected criteria grounds that 
cannot be justified and is therefore forbidden.

This distinction is also apparent from the definition of the concepts of 
‘direct’ and ‘indirect’ discrimination.

■■ Direct discrimination is direct distinction on the basis of a protected 
criterion that cannot be justified. Direct distinction is the situation 
that arises when someone is treated less favourably than another 
person in a comparable situation is, has been or would be treated  
on the basis of one of the protected criteria.

■■ Indirect discrimination is indirect distinction on the basis of a pro-
tected criterion that cannot be justified. Indirect distinction is the 
situation that arises when an ostensibly neutral provision, measure  
or practice may particularly disadvantage persons characterised  
by a particular protected criterion compared with other persons.

Some forms of discrimination are easier to justify than others.  
Belgian discrimination legislation distinguishes between direct and  
indirect discrimination. In labour relations, a more limited possibility of 
justification applies to a direct distinction based on four of the pro-
tected criteria. This is the case for age, sexual orientation, religion or 
ideology and disability. In matters falling within the scope of the Gender 
Law 2007, any form of discrimination based on gender is prohibited. 
Any form of discrimination is also prohibited in the matters falling within 
the scope of the Anti-Racism Law. 
 

Positive action is possible

How can equality be achieved in practice? For example, to ensure  
full equality between men and women. This could be done through  
a preferential policy for recruitment, pay or promotion.

Positive actions are therefore specific measures that prevent or com-
pensate for the disadvantages associated with one of the protected  
criteria, with a view to ensuring full equality in practice. A direct or in- 
direct distinction based on one of the protected criteria will never give 
rise to the establishment of any form of discrimination where such 
direct or indirect distinction constitutes a positive action measure.

A positive action measure can be defined as a measure aimed at a  
‘disadvantaged’ group, the members of which carry a well-defined  
protected criterion, and which aims to reduce, eliminate or compensate  
for the disadvantages suffered by the group and related to the protected 
criterion, so that this group can participate fully in the labour process.

A few examples

■■ Recruitment campaigns for specific target groups
■■ The targeted promotion of vacancies to specific target groups
■■ Support programmes for applicants in completing an 

application process. This could mean, for example, that a 
company offers the possibility of providing information or 
preliminary training for candidates from a particular target 
group, explaining how to apply successfully to the company.
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Positive action is somewhat different from the obligation to make  
reasonable adjustments. Refusal to make reasonable adjustments  
in favour of a person with a disability constitutes discrimination in  
the sense of the Anti-Discrimination Law 2007. Reasonable adjust-
ments are appropriate measures that allow a person with a disability 
to access and participate in the labour market in a specific situation 
(unless such measures constitute a disproportionate burden on  
the employer). Examples are reduced working hours or a progressive 
resumption of work.

Positive action: general conditions of application

A positive action measure can only be implemented if the following 
conditions are:

■■ there must be obvious inequality;
■■ the removal of this inequality must be identified as an objective  

to be promoted;
■■ the positive action measure must be temporary and must cease 

once the intended objective has been achieved;
■■ the positive action measure must not unduly restrict other  

people’s rights.1

These conditions apply to the criterion of gender in the Gender  
Law, the ‘racial criteria’ in the Anti-Racism Law and the criteria in  
the Anti-Discrimination Law, such as disability, age and sexual  
orientation. The four conditions originate in the case law of  
the Constitutional Court. 
 

Waiting for a Royal Decree on positive action?

Why was there a need for a Royal Decree on positive action? The anti- 
discrimination laws do not establish the situations and specific con-
ditions under which an employer can take a positive action measure. 
Parliament delegated that task to the government.

The Royal Decree of 11 February 2019 establishing the conditions for 
positive actions is not the first. With regard to the criterion of gender, 
the following had already been promulgated:

■■ the Royal Decree of 14 July 1987 promoting equal opportunities for 
men and women in the private sector; and

■■ the Royal Decree of 27 February 1990 promoting equal opportunities 
for men and women in public services.

The Royal Decree of 14 July 1987 is repealed by the Royal Decree of  
11 February 2019. The latter only applies to the private sector. The Royal 
Decree of 27 February 1990 also continues to apply to the public sector.

How to implement a positive action measure

As an employer, you actually choose the form you give to positive ac- 
tion measures. You must include the positive action measure in a pos-
itive action plan. The Royal Decree of 11 February 2019 puts forward two 
forms for this: the plan must be drawn up either through a collective 
labour agreement or through an act of accession.2 
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For the act of accession, you as an employer must fill in the model 
attached to the Royal Decree of 11 February 2019. You must also follow 
a specific drafting procedure, which you already know. It is the same 
procedure as for drawing up employment regulations.

At the same time, the Royal Decree gives you the scope to choose 
another form.3 That is quite strange. Why opt for a collective labour 
agreement or act of accession if you could introduce a positive action 
plan using corporate policy? After all, this last form enables you to make 
flexible changes.

So what is the advantage of introducing the positive action plan through  
a collective labour agreement or an act of accession? You choose this 
path if you want to be absolutely certain that your positive action plan is 
not disguised discrimination. Among other things, you have to submit 
the collective labour agreement or the act of accession to the Minister 
for Employment for approval. If the plan meets all the conditions - and 
these are, after all, formal requirements - you will receive approval. It is 
therefore a form of ruling under labour law.

If you do not choose this path, you can submit the “free-format” plan  
to the Minister for Employment for information. This is not compulsory 
and there are no conditions or consequences attached.

Below you will find out more about what must be in that positive action 
plan and how the approval process runs. The procedure for drawing  
up the act of accession is also discussed. 

A. What must be stated in the positive action plan?
The positive action plan laid down by a collective labour agreement  
or an act of accession must contain the following information:

1 The existence of an obvious inequality within the competence of  
the joint committee, the industry or the company. Proof of this can be 
provided by all available means.

2 The definition of the objective and the practical implementation of  
the positive action. It must aim to eliminate the inequality by ensuring  
equal opportunities. The objective must be clearly defined and aimed  
at eliminating or reducing the problems at the root of the inequality.

3 The expected duration of the positive action. The positive action meas- 
ure must be temporary and must be withdrawn when the objective 
pursued has been achieved, and at the latest after a period of 3 years.

4 The positive action plan must meet a proportionality test. This means 
that the measures must be appropriate and necessary in relation to 
the objective pursued.

5 The guarantee that the positive action measure does not needlessly 
restrict the rights of others.

 
B. Approval of the positive action plan
You can only request approval of the positive action plan if you lay it 
down in a collective labour agreement or an act of accession.

You must then submit the positive action plan to the Minister for  
Employment for approval. He or she checks whether all the conditions 
have been met and whether the positive action does indeed relate to 
one of the protected criteria.
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If the positive action plan is approved, it must be considered as con-
forming to what is provided for by the anti-discrimination legislation.

The decision is notified to the applicant within a period of two months 
from the date of registration of the collective labour agreement or from 
the date of the declaration of admissibility of the act of accession deter-
mining the conditions for positive actions. In the absence of notification 
within the prescribed period, the positive action plan will be deemed to 
be approved.

C. The procedure for drafting the act of accession: 
four steps

1 The employer must notify all employees of the draft act of accession.
2 For a period of 15 days starting on the day on which the draft act of 

accession is handed over to the employees, the employer must keep 
a register at the disposal of the employees in which they can record 
their remarks individually. Within the same period, employees can 
also communicate their comments to the Social Laws Inspectorate 
by means of a duly signed letter. Their name may not be communi-
cated or disclosed.

3 At the end of this period, the employer sends the register for perusal 
to the above-mentioned official, who will confirm receipt there of 
immediately. 
If no comments from the employees were communicated to the of- 
ficial and the register does not contain any remarks at all, the drafting 
procedure is deemed to have ended on the 15th day following that on 
which the draft act of accession was handed over to the employees.
■■ If the official has been informed of employees’ comments or 

if the register contains remarks by the employees, he or she 

communicates these within 4 days to the employer, which 
communicates them to the employees. The official tries to 
reconcile the different points of view within a period of 30 days.

■■ If he or she succeeds, the procedure for drafting the act of 
accession will be concluded on the 8th day following that of  
the reconciliation.

■■ If he or she does not succeed in doing so, such official will im- 
mediately send a copy of the official report of non-reconciliation 
to the chairperson of the competent joint committee.
■■ The joint committee will make a final attempt at reconciliation 

at its next meeting.
■■ If this fails, the dispute will be settled by the joint committee. 

Its decision will only be valid if it has obtained at least 75%  
of the votes cast by each of the parties.

■■ If the joint body does not work for a particular activity branch, 
the official brings the case before the National Labour Council. 
The National Labour Council designates the joint committee, 
which includes employers with similar activities, to rule on  
the dispute.

■■ The secretary informs the employer of the decision of the joint 
committee within 8 days of the decision being made.

4 The act of accession must be submitted to the Office of the Clerk  
of the General Directorate for Collective Labour Relations of  
the Federal Public Service Employment, Labour and Social Dialogue.  
The clerk will verify whether the act of accession has been drawn up 
in accordance with the compulsory model and whether the infor-
mation referred to in the preamble of that model has been correctly 
filled in. If this is the case, the act of accession is declared admissible.
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Critical remark

You could already read above that the discrimination legislation itself 
does not give employers any free rein. It is the executive power that 
must determine by Royal Decree when positive action is allowed  
and when it is not.

The reason is clear from the parliamentary preparation of the Discrimin-
ation Law. There must be a clear inequality. This requires a general view 
of the labour market, a perspective that transcends the situation within 
one specific company.4

The conditions imposed by the Royal Decree of 11 February 2019 do 
seem to be mainly formal conditions. Moreover, it is sufficient that the 
inequality only occurs at company level. In addition, the Royal Decree 
of 11 February 2019 gives companies free rein. A company can opt for 
implementation by means of a collective labour agreement or an act 
of accession, but is not obliged to do so. This obligation only applies to 
those who wish to obtain approval from the Minister for Employment.

However, this raises the question of whether the government has 
respected the delegation of power by the legislator. The legislator  
delegated the competence to determine situations in which positive 
action can be taken and to lay down the conditions. The Royal Decree 
of 11 February 2019 does not determine any specific situations.  
The (formal) conditions laid down in the Royal Decree of 11 February 
2019 also only apply to those who submit an optional ruling request.

 
 
This would mean that the judge would have to (partially) apply the Royal 
Decree of 11 February 2019 under Article 159 of the Constitution. This ob- 
jection of illegality may be raised in any pending dispute, other than  
an appeal for annulment at the Council of State.5

Yves Stox
Senior Legal Counsel
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1 Article 10, §1 of the Anti-Discrimination Law; Article 16, §1 of the Gender Law; Article 10, §1 of the Anti-Racism Law.

2 Article 4 of the RD on positive action.

3 Article 9 of the RD on positive action.

4 Parl. item Chamber 2006-07, no. 2722/001, 23.

5 See J. THEUNIS, De exceptie van onwettigheid, Bruges, die Keure, 2011, XXV, 777 p.; K. LEUS and B. MARTEL, “De wettigheidscontrole van artikel 159 van  
 de Grondwet. Procedurele benadering – de toepassing van artikel 159 G.W. als exceptie” in I. COOREMAN (ed.), De wettigheidstoets van artikel 159 van  
 de Grondwet in Administratieve Rechtsbibliotheek, Bruges, die Keure, 2010, 1-82.
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Draft IP A 2019-2020: no unanimous agreement 
within the Group of Ten. What now?

In our infoflash of 14 February 2019 we informed you that the Central 
Economic Council (CRB) had published its report setting the available 
margin for wage development at 0.8%. The trade unions could not 
agree to this, withdrew from the consultations and organised a national 
strike on 13 February 2019.

After this, the Group of Ten met again and the negotiations were 
restarted. At their first meeting, the social partners asked the CRB to 
recalculate the maximum margin. Taking into account certain changed 
circumstances, the maximum margin was increased to 1.1%.

Based on this increased percentage, negotiations were resumed and  
a draft agreement was concluded, which the various federations sub-
mitted to their constituencies for approval. The employer federations, 
the ACV/CSC and the ACLVB/CGSLB approved the wage agreement. 
However, the ABVV/FGTB rejected the agreement.

Below, we describe which subjects have been included in the wage 

agreement and what will happen now that this agreement has not been 
approved by the entire Group of 10.

Wage standard

Just as for the 2017-2018 period, the maximum margin for labour cost 
developments for the next 2 years (2019-2020) is set at 1.1%. This wage 
margin can be applied at both sector and company level.

However, before you as an employer get started, it is advisable to wait  
and see whether your JC will conclude CLAs on this matter. After all,  
awarding wage increases or other benefits now could mean that you 
will also have to award the benefits of the sector (on top of those 
benefits chosen by you). Moreover, if in this case you exceed the wage 
standard, you also risk a sanction.

With our sectoral documentation, we will naturally keep you informed 
of the interpretation that your sector will give to the wage margin.

News
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Finally, we note that wage scale increases based on seniority and index 
increases remain guaranteed. Certain wage increases (e.g. allocation of 
an innovation bonus) on top of the wage standard can also be awarded. 
If you would like more information on this, please refer to the employer 
memento of December 2016 (The limits of the wage standard have 
been extended?), or you can always contact our legal department at 
legalpartners@partena.be.

In order to give you an idea of what you can expect, below we give you 
a number of concrete sectoral examples with regard to implementing 
the wage standard for the 2017-2018 period.

1 JC 124 - Workers of the construction industry 
The social partners have fully implemented the 1.1% wage margin by 
increasing the minimum wages and the effective wages:

Cat. I Cat. I A Cat. II Cat. II A Cat. III Cat. IV

+ 0.150 + 0.157 + 0.160 + 0.168 + 0.170 + 0.180

2 JC 200 - Supplementary joint committee  
for white-collar employees 
Increase of the sectoral minimum wage scales and the real gross 
monthly wages by 1.1% as from 01/10/2017. This increase is not 
applicable to employees who, in the 2017-2018 period, are receiving 
effective wage increases and/or other equivalent purchasing power 
benefits pursuant to company-specific provisions.   
 

These wage increases and/or benefits in purchasing power  
(of whatever nature) are charged per employee for their total cost  
on the wage cost (gross + employer’s social security contributions) 
of the aforementioned increase in the real monthly wages. The pro-
cedure for conversion differs depending on whether it is a company 
with or without a trade union delegation.

3 JC 311 - Workers and employees of large retail businesses 
As from 1 July 2017, the average minimum monthly income, wage 
scales and monthly wages actually paid increase
■■ by EUR 25 gross/month for white-collar workers;
■■ by EUR 0.1648 gross/hour for blue-collar workers.

In December 2017, full-time employees employed on 30 November 
2017 receive a one-off premium of EUR 70 gross. This premium is 
paid together with the end-of-year bonus.

Minimum wage 

On 1 July 2019, the minimum wages (included in CLA no. 43) will in- 
crease by 1.1% or 10 cents/hour. This is the first adjustment since 2008.

The current minimum wages are:

18 years  
and older

19 years + 6 months  
of service

20 years + 12 months  
of service

EUR 1,593.81 EUR 1,636.10 EUR 1,654.90
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This is much less than what the trade unions had in mind, with the  
ABVV/FGTB fighting for a minimum wage of EUR 14 gross/hour or  
EUR 2,300 gross/month. The limited increase in minimum wages is there- 
fore one of the reasons why the ABVV/FGTB did not approve the IPA.

However, the 1.1% increase on 1 July 2019 is only a first step in the con- 
text of raising minimum wages. A working group will also be establis- 
hed with the task of formulating proposals for a significant increase 
in the GGMMI (guaranteed average minimum monthly income) by 
30/09/2019. All legal, taxation and para-taxation elements must be 
taken into account and cost increases must be avoided as far as pos-
sible for the employers in the sectors concerned.

Contribution to public transport

The social partners want to encourage the choice of public transport  
and alternative forms of transport by amending CLA No. 19octies:

■■ from 1 July 2019, the contribution of the employer in public transport 
will increase from 64% to 70%;

■■ a year later, on 1 July 2020, the minimum distance of 5 km will be 
abolished. From then on, employees will be entitled to a contribution 
from their employer, regardless of the distance to their workplace.

The social partners also recommend that use be made of a bicycle 
allowance.

Details per sector can be found in our sectoral documentation in  
the ‘travel expenses’ document.

Voluntary overtime

Based on the Law of 5 March 2017 on feasible and manageable work, 
a new system of exceeding the limits of working time was introduced: 
voluntary overtime. From now on, an employee who wants to work can 
work a maximum of 100 hours of overtime/calendar year (a sector CLA 
can even raise this ceiling to 360 hours).

Following approval of the IPA, the number of voluntary overtime 
hours will increase from 100 to 120 hours.

Voluntary overtime can only be performed if the employer has pro-
posed this and the employee has given his or her written consent.  
Such overtime must not necessarily be justified by an exceptional 
increase in work or by an unforeseen necessity, and it also need not 
satisfy a specific justification. However, the limits of 11 hours/day and  
50 hours/week must always be respected. 

Dismissal package  
(Art. 39ter Law on Employment Contracts)

The social partners intend to draw up an interprofessional regulation on 
the implementation of part of the redundancy pay by 30 September 2019.

SWT and end-of-career jobs

A. System of unemployment with employer supplement 
(SWT) (the former early retirement)
The social partners refer to their framework agreement of 18 December 
2014. This implies the following:
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■■ SWT with 33 years’ career history (+ 20 years of night work or incapacity 
in the construction sector or arduous occupation):  
from 59 years (until 30/06/2021) and 60 years (from 01/07/2021);

■■ SWT with a career history of 35 years in an arduous occupation:  
from 59 years (until 30/06/2021) and 60 years (from 01/07/2021);

■■ SWT with long career:  
from 59 years (until 31/12/2020) and 60 years (from 01/01/2021);

■■ SWT for enterprises in difficulty and restructuring:  
from 58 years (until 30/12/2019), 59 years (until 30/12/2020),  
60 years (from 31/12/2020).

B. Time credit end-of-career work schedule
As part of this system, employees aged 55 or older can enjoy a half-time  
or 1/5 career reduction without a maximum duration (until retirement 
age), on condition that they justify a career of at least 25 years as  
a salaried employee and a seniority of 24 months for their current em- 
ployer. In contrast, to be entitled to interruption benefits, the employee  
must have reached the age of 60.

The IPA stipulates that 1/5 end-of-career paths for exception regimes 
remain possible from the age of 55. Half-time end-of-career work sche-
dules from age 57.

Extensions

Various measures traditionally linked to the IPA are being renewed for  
the next 2 years. This concerns: 
 

A. Measures that have an impact  
on your employee’s compensation package
1 The system of the innovation bonus. With the innovation bonus,  

an employer can provide a financial allowance to an employee who 
has introduced an innovative idea within the company. This allo-
wance is exempt from social security contributions and is not taxed.

2 Financing and increasing the sustainability of the government contri-
bution within the framework of the 80/20 system (employer contri-
bution to the costs of public transport for commuting by means of  
a third-party payer agreement).

B. Measures affecting the end  
of your employee’s employment contract
1 The fine for not offering outplacement to your entitled employees 

remains at EUR 1,800; 
Outplacement is all of the accompanying services and advice pro-
vided by a third party, the ‘service provider’, individually or in a group, 
at the expense of an employer, to enable an employee to find a new 
job or to develop a professional activity as a self-employed person 
within the shortest possible time. Since January 2014, there have 
been 2 separate systems for outplacement:
■■ General arrangement for outplacement 

This type of outplacement applies to all employees who are 
made redundant as of 1 January 2014 and are entitled to a notice 
period of at least 30 weeks or compensation in lieu of notice 
corresponding to the duration of a notice period of at least  
30 weeks or the remainder thereof.

■■ Special arrangement for outplacement for employees aged  
at least 45. 
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Measures relating to risk groups
1 The employer’s contribution of 0.10% for efforts made in favour  

of persons belonging to at-risk groups is retained.
2 If the sector provides an employer contribution of 0.15% for at-risk 

groups, the exemption from the start-up obligation is retained.

Prosperity resistance

Finally, the social partners have developed a distribution of the pros-
perity envelope, which aims to further close the poverty gap and offer 
specific solutions for special situations of suitable care cases, in parti-
cular the situation of single parents.

No unanimous approval within the Group of Ten

However, on 26 March the ABVV/FGTB Federal Committee rejected  
the 2019-2020 IPA proposal, which means that there is no agreement 
within the Group of Ten.

If the social partners do not reach an agreement within two months  
of the date of the report from the CRB, the government takes over.

The government will then bring together the social partners for con-
sultation and to make a mediation proposal. If the social partners still 

cannot reach agreement, the federal government can set the wage 
standard. This was also the case in 2016.

However, the question arises as to whether the government can at this 
point establish the wage standard as it is now in “current affairs” mode. 
There is no clear answer to this. This question will be addressed in  
the Employer Memento of January 2019.

What is the current state of affairs?

One of the possibilities currently being suggested is that the govern- 
ment takes over the part relating to the wage standard and enshrines it 
in a separate Royal Decree.

The remaining points would then be sent back to the social partners. 
The socialist trade union would be prepared to sign the various partial 
agreements, with the exception of the increase in minimum wages.  
In this way, an agreement could still be reached.

We will of course keep you informed promptly if we have more infor-
mation in this regard.

Leen Lafourt 
Legal Expert

Source: 2019-2020 Interprofessional Agreement
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Social Elections 2020: state of affairs

The social elections take place every 4 years in companies that usually 
employ an average of at least 50 or 100 people, with a view to electing 
employees’ representatives for a committee for prevention and pro-
tection at work (CPBW/CPPT) and a works council (WC), respectively.

The last social elections took place in May 2016, so the next ones will  
be held in 2020.

At the end of October 2018, the National Labour Council issued opinion 
no. 2.103 on the preparation of the 2020 social elections.

In mid-February 2019, further to this opinion, a bill on the organisation 
of these social elections was submitted to the Chamber (doc. 54 
3546/001).

The changes in this bill are aimed, among other things, at anticipating 
the reference period for calculating the threshold for workers em- 
ployed (see below) and framing the digitisation of certain steps of  
the election procedure. This proposal does not strictly change  
the course of the procedure.

Date of social elections?

The bill stipulates that the next social elections will take place during  
the period from 11 May to 24 May 2020.

Companies concerned?

In the context of the legislation on social elections, the company must 
be understood as a ‘technical business unit’ (TBE) that has a certain 
economic and social independence.

Economic independence presupposes that there is a certain indepen-
dence of the registered office or department from the company,  
the legal entity.

Social independence is characterised by the fact that a number of 
employees are bound by the same activity; in other words, there is  
a certain community of people that differs from the other units.

In cases of ‘doubt’, the social criteria take precedence over the eco-
nomic criteria.

News
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Therefore, the company is not necessarily the same as a company 
within the meaning of ‘legal entity’.

However, the social elections may take place at a different level  
from that of the technical business unit. This is the case, for example,  
until proven otherwise, when multiple legal entities are suspected of  
forming one TBE, if it can be proven:

■■ that those legal entities are either part of the same economic group 
or are governed by the same person or by persons with economic 
ties between them, or have the same activity or are engaged in 
activities that are coordinated with one another;

■■ that there are elements that point to social cohesion between 
these legal entities, such as in particular a community of people 
gathered in the same buildings or in nearby buildings, a common 
staff management, a common staff policy, employment regulations 
or collective labour agreements that are common or that contain 
similar provisions.

Calculation of the number of workers employed?

A CPBW/CPPT and a WC must respectively be established in com- 
panies that on average employ at least 50 or 100 employees during  
a reference period.

The law on social elections stipulates that, when determining the num- 
ber of workers employed, account must be taken of:

■■ on the one hand, the workers employed in the company (employees 
with an employment contract, employees with an apprenticeship 

contract, persons receiving vocational training in the company 
under the supervision of the Community institutions responsible  
for vocational training, etc.), even if they are absent due to (in 
particular) illness or an accident;

■■ and, on the other hand, the temporary workers who were made 
available to the (user) company, on condition, however, that they 
do not replace any permanent employees, the execution of whose 
employment contract has been suspended.

Please note: The following are not regarded as employees ‘of their 
employer’:

■■ employees with a replacement contract entered into in accordance 
with the provisions of Article 11ter of the Law on Employment 
Contracts of 3 July 1978;

■■ temporary workers.

Based on the bill submitted to the Chamber, the calculation is made 
over the following reference period:

■■ from 1 October 2018 to 30 September 2019 for the calculation  
of the average number of workers employed in the company;  
in practice, the total number of calendar days in each period s 
tarting on the date of employment and ending on the date of 
termination of employment communicated for each employee in  
the Dimona system during this reference period is divided by 365  
(if the actual work schedule of an employee does not amount to 
3/4 of the schedule he or she would have worked if he or she had 
worked full-time, the total number of calendar days is divided by 2); 
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■■ from 1 April 2019 up to and including 30 June 2019 for the cal- 
culation of the average number of temporary workers made avail- 
able to the company (user); in practice, the total number of calendar 
days during which each temporary worker (who does not replace 
a permanent worker whose employment contract has been sus-
pended) is recorded in the ‘temporary workers register’ (to be  
kept by the user company) during the reference period is divided  
by 92 (if the actual work schedule of a temporary worker does not 
amount to 3/4 of the time he or she would have worked if he or  
she had worked full-time, the total number of calendar days is 
divided by 2).

Calendar of (pre-)election procedure?

There are two key dates during the election procedure:

■■ day X: the day on which the notice announcing the date of the elec-
tions is posted;

■■ day Y: election day.

Days X and Y define the stages that must be gone through during  
the procedure. These stages are:

■■ from day X - 60 to day X: preparation of the procedure  
(= pre-election procedure);

■■ day X (between 11 and 24 February 2020): posting of the notice 
announcing the date of the elections;

■■ from day X to day Y: the actual procedure (= election procedure);
■■ day Y (between 11 and 24 May 2020): elections;
■■ after day Y: the possibility of appeal and the first meeting of  

the Works Council and/or of the CPBW/CPPT.

The procedure lasts 150 days.

To be continued...

Cathérine Mairy 
Legal Expert
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