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REIMBURSEMENT OF 
EMPLOYEE EXPENSES
You want to provide your employees with an allowance - net, untaxed and not 

subject to social security contributions. The allowance is intended to reimburse 

employees for certain expenses they have incurred. However, you are not sure 

how to properly implement it. You conclude that a quick and easy way would be to 

increase your employees’ net income. Yet, somehow it seems too easy - and it is. 

Instead, you can give your employees a fixed-rate allowance but you must be able 

to justify it. The reimbursement you offer must be realistic. Do not use it as a way of 

giving your employees a bonus, otherwise your allowance will likely be reclassified 

as salary, and the financial consequences can be significant. 

 

We explain how you can create a proportionate fixed-rate allowance. The allowance 

should consist of a number of different elements but precisely which will depend on 

the employees’ specific employment situations. We also give you some guidelines 

on how to handle the implementation.

 

We look further into the future, into what happens after the fixed-rate allowance has 

been implemented. Should you include the allowance in your salary administration? 

Do you owe holiday pay or holiday pay for departing employees? And what happens 

if the employment contract is terminated? 

The main focus of this article is on aspects relating to social security and labour 

law. However, where relevant, we also cover matters relating to tax.

Since this article will cover the subject in general terms, we will not be exploring 

two specific forms of expense reimbursement:

Since this article will cover the subject in general terms, we will not be exploring 

two specific forms of expense reimbursement:

• Mobility allowance as a fixed arrangement for reimbursing transportation costs 

(professional transportation costs and commuting);

• Fixed-rate allowances for foreign business trips and foreign executives.
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Expense reimbursement can take many forms such 
as a remote working allowance, a representation 
allowance or a clothing allowance, etc. As a company, 
your task is to grant expense reimbursements 
that are in line with the position and employment 
situation of the employees concerned. Whatever 
type of reimbursement you offer, the basic principle 
is the same. The reimbursement should cover any 
professional expenses incurred by your employees1, 
or rather, any expenses that you as the employer are 
responsible for bearing. 

Labour law, social security and tax guidelines are all 
in agreement on this.
• The employer is obliged to provide employees 

with the “help, tools and materials necessary to 
perform their work”.2 The parties can, however, 
themselves agree who among them will bear the 
costs associated with the execution of the work.3 

• The “costs borne by the employer” are not subject 
to social security contributions.4

• For tax purposes, there is a similar exemption for 
“reimbursements of employee expenses by the 
employer”.5 

If you reimburse an employee’s personal expenses, 
this is considered part of the salary and therefore 
social security contributions and income tax are owed. 
The line between professional and personal expenses 
will depend on specific circumstances.

 FOR EXAMPLE 

You give an employee an allowance that is intended to be used to 
repay the mortgage on his or her private residence and to pay for 
utilities (water, electricity, etc.). These are generally considered 
to be personal expenses and therefore the reimbursements 
you provide are actually part of the salary. On the other hand, 
if an employee regularly works from home, you can provide an 
allowance as a reimbursement of the professional expenses 
associated with working from home. (The National Social Security 
Office provides two fixed-rate amounts, which we will cover in 
more detail below.)

WHAT IS EXPENSE REIMBURSEMENT?
01
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EXEMPTION FROM SOCIAL SECURITY  
CONTRIBUTIONS UNDER CERTAIN CIRCUMSTANCES6

02

Social security contributions are not owed on the 
genuine expenses an employer is obliged to bear 
as a result of employing an employee, even if these 
expenses are not essential to the implementation of 
the employment contract. The employer is obliged 
to cover these expenses but this obligation may be 
derived from several sources, for example:

• the law;
• The employer is obliged to provide employees 

with the “help, tools and materials necessary to 
perform the work”.

• a collective labour agreement;
• the employment contract or an addendum to the 

employment contract;
• the work regulations;
• company policy;
• a unilateral commitment from the employer.7

SUMMARY: THREE CONDITIONS

For the expense reimbursement to be exempt from 
social security contributions it is required that:

• it is a genuine expense reimbursement that does 
not benefit the employee.

• The fixed-rate allowance must be proportional 
to the actual amount of the expenses. In addition, 
“duplicate reimbursements” must be excluded.

• the expenses stem from employment. However, 
the expenses do not need to be essential to the 
implementation of the employment contract;

• They must therefore not be personal expenses.
• the employer is obliged to bear these costs;
• It is for this reason that the employer and 

employee often add an addendum to the 
employment contract.

LIMITED ROOM FOR  
INTERPRETATION: TWO EXAMPLES

A shop selling perfume and beauty products 
gives its retail staff gift vouchers. In some cases, 
the gift vouchers may be considered expense 
reimbursements, which are thus exempt from social 
security contributions, but this will not always be 
the case. In this case, the exemption from social 
security contributions is based on the argument that 
the reimbursement helps employees to do their jobs 
better. By purchasing perfume and beauty products 
with the gift vouchers, the employees stay abreast 
of developments within the world of perfume and 
beauty products.8  

Employers are obliged to provide their employees 
with drinking water or suitable beverages. If an 
employer provides its employees with an allowance 
in order to meet this obligation, it may be exempt 
from social security contributions. If the employer 
also provides a coffee machine for employees, this 
is not a problem as long as the employees have 
to pay for their drinks as this prevents “duplicate 
reimbursement”.9
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A FIXED-RATE ALLOWANCE INSTEAD OF  
A REIMBURSEMENT OF ACTUAL EXPENSES

03

You are obliged to reimburse any professional 
expenses your employees incur. You can either repay 
these expenses or pay the employee a fixed-rate 
allowance.

In the first case you reimburse the actual costs 
incurred based on supporting documents (for 
example, invoices or VAT receipts). This involves 
a lot of administrative hassle but it also removes 
any ambiguity. However, you must keep a complete 
record of supporting documents and you must not 
reimburse the employee for personal expenses.
The law allows for fixed-rate allowances. Fixed-
rate allowances enable the employer to gain an 
exemption from social security contributions without 
needing to keep a record of the expenses incurred by 
each individual employee.10 This way, you avoid the 
complicated administration involved in reimbursing 
actual expenses. However, you must still ensure that 
you are able to prove that the allowances are based 
on real expenses. (More on this below.)

“DUPLICATE REIMBURSEMENT” IS NOT PERMITTED

It goes without saying that your employees may 
not receive a duplicate reimbursement. You 
cannot reimburse costs that are already covered 
by a flat-rate allowance. This form of “duplicate 
reimbursement” puts your flat-rate allowance on 
shaky ground. If you are audited, there is always a 
risk that the allowance will be reclassified as salary 
and you will need to pay social security contributions 
on this amount.

On the other hand, there is no reason why you cannot 
combine two different forms of reimbursement. 
There are two options:

• You can provide a reimbursement of actual 
expenses for certain categories of expenses and 
provide a flat-rate allowance for other categories.

• You can also provide a combinations of a 
reimbursement of actual expenses and a flat-
rate allowance for one and the same category of 
expenses. However, the National Social Security 
Office will closely scrutinise this type of approach 
as it is a derogation from the general rule of 
thumb that only one system should be used for 
each expense category.

 FOR EXAMPLE 

You grant an employee €15 a month as a reimbursement of 
minor parking fees and the employee uses his or her company 
car primarily for professional purposes. The National Social 
Security Office will allow this allowance to be exempt from 
contributions (see below). But what happens if the employee 
has had to pay an unusually large parking fee because he or she 
had to park his or her car in the city centre all day long? In this 
case, the employee can ask for a separate reimbursement of this 
expense.  
It is however important to decide on certain rules in advance. 
What is the cap on minor parking expenses covered by a 
fixed-rate allowance? Determine the amount as from which the 
employee can ask for reimbursement. It can definitely be helpful 
to carry out a survey.

IS A FLAT-RATE ALLOWANCE  
DURING HOLIDAYS OR SICK LEAVE PERMITTED?

If you continue to pay employees a flat-rate 
allowance during a suspension of work, such 
as a holiday or period of sick leave, you run the 
risk of having the flat-rate allowance rejected by 
authorities. If the employee receives a fixed monthly 
amount, this may lead authorities to believe that the 
flat-rate allowance is not based on real expenses. 

You should therefore never pay a monthly allowance 
during periods of a suspension of the employment 
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contract if the employee is not incurring any 
expenses, as is usually the case for disability, time 
credit, parental leave with a full suspension of work 
activities or unpaid leave. 

However, it is possible for an employee to incur 
certain basic fixed costs during a period of 
suspension, even if he or she is not performing work 

during that time. For example, it may be appropriate 
to provide a monthly allowance for remote work 
during a holiday or if an employee is incapacitated 
for less than one month. You could also possibly 
consider providing the allowance on a pro rata basis, 
determined by the employee’s work output.

Coherence and transparency are two goals that 
should always be aimed for when developing a flat-
rate allowance. It is difficult to prove the realistic 
nature of a flat-rate allowance if, for example, one 
trade representative receives a monthly allowance 
but another does not. Providing a monthly allowance 
without ensuring transparency regarding the various 
costs covered by the allowance also puts you in a 
very vulnerable position. 

Here are four simple and logical steps to help you to 
develop a coherent and transparent system of flat-
rate allowances:

1) Determine which categories of employees will 
be eligible.

2)  Determine which expense categories will be 
covered by the flat-rate allowance.

3)  Determine the amount of the flat-rate allowance.
4) The best way to implement a flat-rate allowance 

system is to draft a company policy and to add 
an addendum to the employment contract. 

STEP 1: DETERMINE WHICH CATEGORIES OF 
EMPLOYEES WILL BE ELIGIBLE FOR A FLAT-RATE 
ALLOWANCE.

Decide which employees will be eligible for the flat-
rate allowance on the basis of the nature and level of 
the different employee categories at your company. 
Consider each case on an individual basis. 

Do not be misled by only considering a role’s place in 
the hierarchy or on the organisational chart. 

 FOR EXAMPLE 

the actual role and job description of a communication 
specialist in middle management with many external contacts 
may warrant a higher reimbursement than that of a financial 
controller, which is primarily an internal position, in a more 
senior role.

HOW TO BEST DEVELOP  
AND IMPLEMENT A FLAT-RATE ALLOWANCE

04
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STEP 2: DETERMINE WHICH EXPENSE CATEGORIES 
WILL BE COVERED BY THE FLAT-RATE ALLOWANCE

The nature and level of the various employee 
categories can serve as a basis for developing the 
flat-rate allowance. Once again, it is important to 
look at each case on an individual basis in order to 
create a transparent and coherent system. 
 
What expense categories can a flat-rate allowance 
include? We will provide some examples below. We 
have included the National Social Security Office’s 
standard amounts, where applicable. You can find 
a summarised table of standard amounts on the 
National Social Security Office’s website.11

REMOTE WORK EXPENSES
NSSO standard amount: €122.01/month (or 10% of 
the gross salary for the work performed at home)
This primarily includes the following expenses: 
heating and electricity costs, stationery costs, 
maintenance costs, etc. 

For this expense category, make a distinction 
between the level and nature of the position. 

• The National Social Security Office will only 
allow a flat-rate allowance if it is clear from the 
employee’s position that he or she regularly 
works from home.

• The National Social Security Office will not accept 
a flat-rate allowance given to non-managerial 
employees (who are subject to working time 
regulations) if the roster shows that the employee 
almost always works at a location owned by the 
company.

BYOD (BRING YOUR OWN DEVICE)
NSSO standard amount: €40/month in total12 
Your employee uses his or her personal computer 
for professional purposes (NSSO standard amount: 
€20/month) and internet connection (NSSO standard 
amount: €20/month). You are permitted to provide 
a flat-rate allowance that is not subject to social 
security contributions. The employee must however 
“provably and regularly” use his or her own 
computer and internet connection. This will be the 
case, for example, if an employee works from home 
every Friday. 

Duplicate reimbursements are not permitted but it is 
possible to provide this reimbursement alongside a 
specific allowance for remote work.

COMPANY CAR EXPENSES
NSSO standard amount: €30/month in total
You expect employees to regularly clean the cars 
you provide for them. This means that they incur car 
wash expenses (NSSO standard amount: €15/month). 
Clearly establish a link between the company 
car allowance and employees in representative 
roles. For example, these types of employees may 
regularly be required to pay minor parking fees 
(NSSO standard amount: €15/month). The National 
Social Security Office imposes the condition that the 
company car must primarily be used for professional 
purposes.

REPRESENTATION EXPENSES
No NSSO standard amount
Employees in representative roles may incur a 
number of additional expenses such as: 

• expenses arising from meetings with existing or 
potential and internal or external contacts with 
the aim of establishing or maintaining business 
and/or commercial relationships;

• minor expenses incurred at meetings in Belgium;
• membership fees for professional associations 

and business clubs.

It concerns employees who represent the company 
externally. 

The National Social Security Office does not provide 
a standard amount. Therefore, take extra care in 
determining the amount you set for this expense 
category. In practice, an allowance of between €25 
and €50 per month is considered reasonable. 

The list above concerns external representation 
costs. But what about internal representation costs? 
Employers often want to provide a representation 
allowance to employees who perform internal 
roles. Internal representation costs may arise 
from participating in team building activities, 
organising receptions for teams or purchasing gifts 
for colleagues. Reimbursements for these types of 
representation costs are not explicitly forbidden by 
the National Social Security Office but, in practice, 
these expense categories are often difficult to prove. 
Does your organisation itself rarely organise team 
building activities to stimulate mutual contacts 
and relationships between employees? Remember 
that informal social activities such as dinners 
with colleagues or baby showers do not constitute 
professional expenses.13 
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CLOTHING
NSSO standard amount: €1.67/day for purchasing 
and €1.67/day for maintaining work clothing

Not considered to be part of the salary: “benefits 
granted in the form of tools or work clothing”.14 The 
National Social Security Office’s standard amount 
only applies to work clothing in the strictest sense 
of the word and clothing the employee is required to 
wear, such as a uniform. 

Clothing that is not required and can also be worn 
outside work is not work clothing. Therefore, normal 
street clothes are not work clothing.15 If you provided 
an allowance for this type of clothing, it would fall 
under personal expenses and would therefore be 
subject to social security contributions. 

The courts show that specific circumstances do play 
an important role. Expensive work clothing that is 
provided in the form of a budget to sales assistants 
working at a luxury clothing shop and can be worn 
outside work, should partially be considered as a 
benefit in kind, and is therefore subject to social 
security contributions.16 

PROFESSIONAL LITERATURE EXPENSES
No NSSO standard amount
If you are considering providing an allowance for 
professional literature, this expense category will 
require extra attention. As a rule, the National Social 
Security Office will not allow a flat-rate allowance 
for this category. Nevertheless, this expense 
category frequently appears in fiscal rulings and is 
accepted by the courts.17 Ensure, at the very least, 
that the nature of the position warrants a flat-rate 
allowance for professional literature. Providing an 
allowance for professional literature that employees 
can already access via for example a company 
subscription will not be accepted during an audit 
(duplicate reimbursement).

STEP 3:  
DETERMINE THE AMOUNT OF THE ALLOWANCE

The flat-rate allowance must be based on real 
expenses. The allowance must always reflect the 
actual amount of the expenses. Proving this is not 
always easy. Standard amounts help, but they are 
not always fool-proof (more on this below).

SURVEY
Consider conducting a survey of a sample of 
employees at your company when developing the 
flat-rate allowance. How should you go about this? 

• For each relevant job category, select a certain 
number of employees to be included in the 
sample. The exact number will of course depend 
on the number of employees working in each job 
category.

• Ask your employees to record their professional 
expenses for a few months, preferably not during 
the holiday periods. The employees should also 
provide you with relevant supporting documents 
(such as invoices and VAT receipts). You could ask 
employees to only record and report the specific 
expenses you wish to include in the allowance. 
However, it is generally better to include as 
many expenses as possible in your survey. This 
reduces the likelihood that your employees will 
misinterpret the expense categories.

• On the basis of the survey results, you can 
develop a progressive system of flat-rate 
allowances. Keep a record of the results, as 
you may need to use them as evidence if the 
allowance is called into question.

PROGRESSIVE APPROACH
Consider the job’s position in the company hierarchy 
and the employee’s salary. The salary and the flat-
rate allowance (the total of the various expenses) 
must not be disproportional. It is difficult to give 
concrete guidelines here, however, a total allowance 
that is greater than 10% or 20% of the fixed gross 
salary will be difficult to defend.
Use the National Social Security Office’s standard 
amounts as a guideline. However, the National Social 
Security Office does not believe that these standard 
amounts should be granted without justifiable basis. 
They must cover genuine expenses. The National 
Social Security Office may ask you to substantiate 
the flat-rate allowance. Depending on the job 
description and the job’s position in the hierarchy, it 
may be more plausible to provide an allowance that 
is lower than the standard amount. 
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Therefore create a system in which you set a 
different allowance for each expense category. For 
part-time employment provide an allowance on a pro 
rata basis, according to the employment hours.

 FOR EXAMPLE 

• In this example, a company pays a flat-rate allowance to 
just three different categories of employees:

• Senior Management;
• Management;
• Senior Professional.
• The company cannot sufficiently justify giving a flat-rate 

allowance to the lower categories of employees.
• This flat-rate allowance system has three different expense 

categories:
• Remote work expenses;
• The allowance for expenses incurred when working from 

home is progressive, taking into account the managerial 
nature of a position and the frequency of remote work.

• Representation expenses;
• The allowance for representation costs is also progressive, 

again on the basis of the job’s position in the hierarchy.
• Company car expenses
• Allowances for company car expenses are only given to 

categories of employees who use a company car.

CATEGORY I: SENIOR MANAGEMENT

CATEGORY II: MANAGEMENT

CATEGORY III: SENIOR PROFESSIONAL 

Expense category Amount 

Remote work expenses €120

Representation expenses €80

Company car expenses €30

Total €230

Expense category Amount 

Remote work expenses €120

Representation expenses €40

Company car expenses €30

Total €190

Expense category Amount 

Remote work expenses €60

Representation expenses €10

Total €70
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NO BEST PRACTICE
Certain methods of determining flat-rate allowances 
should be avoided: 

• Flat-rate allowances as a percentage of  
the salary;

• Flat-rate allowances as a percentage of t 
he turnover; 

In these examples, the link between the nature of the 
position, the actual expenses and the final amount of 
the flat-rate allowance is indirect.  
 
Nevertheless, this approach is sometimes accepted 
by the courts.

• A flat-rate allowance calculated as a percentage 
of a variable salary is considered an expense 
allowance if the additional costs it is supposed to 
cover reasonably match the actual expenses.18 

• A flat-rate allowance calculated as a percentage 
of the turnover will be permitted on the condition 
that the employer can demonstrate a reasonable 
relationship of proportionality between the 
turnover and the actual expenses.19 

STEP 4: DEVISE A COMPANY POLICY AND ADD  
AN ADDENDUM TO THE EMPLOYMENT CONTRACT

The company policy should emphasise the 
transparency and coherence of the system of 
flat-rate allowances. The company policy should 
describe which categories of employees are eligible 
for a flat-rate allowance, give reasons why and list 
which expenses each expense category includes. 
Include rules for the reimbursement of costs 
that are not covered by the flat-rate allowance to 
clearly show that you wish to prevent “duplicate 
reimbursement”. 

In the addendum to the employment contract, you 
should establish the employee’s right to a flat-rate 
allowance. Specify the rules in the company policy 
in the addendum, namely the amounts for each 
expense category based on the employee’s  
specific position.

As an employer, the burden of proof lies with you 
if your expenses are called into question. You can 
demonstrate that your allowances are based on real 
expenses using supporting documents, including your 
basic assumptions.20 Therefore, a company policy that 
underlines the transparency and coherency of the flat-
rate system will certainly be useful. 

When confronted with the National Social Security 
Office, you must be able to give evidence of the actual 
expenses incurred. However, for flat-rate allowances, 
you do not need to demonstrate the expenses of each 
individual employee.21  

You can ask the tax authorities to make a prior decision 
(ruling). This ruling offers legal certainty as the tax 
authorities commit themselves to accepting the flat-rate 
allowance. However, you cannot gain a binding approval 
like this from the National Social Security Office.  
 

In addition, the National Social Security Office is not 
bound by fiscal rulings.22 
 
The standard amounts from the National Social Security 
Office offer some security. However, the decisions made 
by the ruling committee are sometimes at odds with 
the standard amounts. Even if you do not exceed the 
National Social Security Office norms, you must still be 
able to demonstrate that the allowances are based on 
actual expenses. These standard amounts therefore do 
not give you a free pass to indiscriminately offer a flat-
rate allowance to every employee. 

Finally, it is important to stay on the ball. Periodically 
evaluate whether your flat-rate allowance and/or its 
amount is still appropriate and be sufficiently critical in 
this regard. If you regularly conduct a survey, this will 
put you in a better position in the future to prove that the 
reimbursements are in line with actual expenses.

IN SEARCH OF GREATER CERTAINTY
05
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The flat-rate allowance must be included in the 
payroll:

• Monthly payslip23 and annual individual  
statement 24

• The allowances and reimbursements must be 
stated on the monthly payslip and the annual 
salary statement. (For the purposes of the Salary 
Protection law, flat-rate allowances are part of 
the salary.)

• Annual tax sheet
• Although the allowances and reimbursements are 

not taxable income, you must report them on the 
tax sheet 281.10 (employees). 

Flat-rate allowances are not part of the salary 
according to the Employment Contract law (nor are 
they subject to social security contributions). You 
should therefore not include them in the calculation 
of holiday pay for existing or departing employees. 

You should not include flat-rate allowances in the 
calculation of severance pay because they are not 
considered to be part of the salary according to the 
Employment Contract law.

SOCIAL SECURITY CONTRIBUTIONS

THE BASIC PRINCIPLE
You are not able to demonstrate that the allowance 
is based on real figures and your flat-rate allowance 
is reclassified as disguised salary. This means that 
you owe social security contributions on this amount. 
You are responsible for paying the employer and 
the employee contributions. You may not ask the 
employee to pay the employee contribution, even if 
he or she agrees to do so. 

Since the social security contributions were not 
deposited within the specified period, you owe:

• a contribution premium of 10%;
• a late payment penalty of 7% per year. 

Note that the usual limitation period is 3 years. (The 
extended limitation period of seven years applies to 
fraudulent activities or false or deliberately incom-
plete returns submitted by the employer. This gener-
ally does not apply to flat-rate allowances that are 
reclassified as salary.)

GROSS OR NET?
The law does not explicitly state how the basis for 
the calculation of social security contributions has to 
be determined. Should you calculate social security 
contributions based on the net flat-rate allowance or 

TREATMENT IN SALARY ADMINISTRATION AND  
THE CALCULATION OF HOLIDAY AND SEVERANCE PAY

06

THE FLAT-RATE ALLOWANCE IS  
RECLASSIFIED AS DISGUISED SALARY. WHAT DO I DO?

07
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should you first add the employee contributions and 
withholding tax (gross)? In practice, social inspectors 
who reject a portion of the flat-rate allowance will 
usually agree to a correction of the social security 
contributions based on the net amount.

SEVERANCE PAY

If it is established that the flat-rate allowance is not a 
genuine expense allowance, it will be included in the 
calculation of the severance pay.25 Only the portion 
of the allowance that exceeds the actual expenses 
must be reclassified as salary.

OTHER CONSEQUENCES

Holiday pay is owed if the flat-rate allowance is 
reclassified as salary, according to the Employment 
Contract law, and is also subject to social security 
contributions.
In addition, you, the employer, are obliged to com-
pensate the employee for any loss he or she sustains 
as a result of your failing to pay the social security 
contribution. The employee may namely suffer a loss 
with regard to his or her pension. The fact that the 
limitation period for a portion of the social security 

contributions has expired does not prevent a judge 
from deciding that the employer must undertake a 
regularisation of the expired portion of the contri-
butions.26 The damages are usually compensated 
in kind. If the employer fails to compensate the 
employee, the employee can claim damages for the 
reduced pension he or she will receive. 

Consider other consequences as well. The reclassi-
fied allowance may also be included in the calcu-
lation of the contributions to the complementary 
occupational pension (2nd pillar).

These four steps will help you to devise a sound flat-
rate allowance. A lack of transparency and coherence 
will complicate matters during a social inspection. 
This may cause not only retrospective issues but 
also problems - maybe even the biggest ones - in the 
future. The allowance may be reclassified and added 
to the salary, which has many unpleasant knock-on 
effects.
 

Yves Stox,
Senior Legal Counsel

CONCLUSION
08
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CASE LAW

GOOD AGREEMENTS MAKE GOOD FRIENDS

It is of crucial importance that precise wording is used 
in the clauses in employment contracts, as has been 
shown once again in a recent decision by the Antwerp 
Labour Tribunal (Antwerp Labour Tribunal 20 January 
2017, cause list no. 2015/AA/670, not published). The 
basic rule is clear: the courts are required to verify 
the common intention of the parties in the contract 
rather than adhere to the literal meaning of the wording 
in the employment contract. However, the court will 
still initially focus on the intention of the parties as it 
appears from the employment contract.

CLEAR CONTRACTUAL CLAUSES?

What happened exactly? An employer and employee 
concluded an employment contract in 2008. This 
employment contract provided for an increase in 
net salary from €2,500 to €2,750 after six months of 
employment, and then an evaluation after two years 
with a view to a further salary increase to +/-€3,000 
net per month. 

However, the employer did not grant any salary 
increase. When the employer dismissed the 
employee in 2011, the employee sought, among other 
things, payment of back pay, holiday pay and the 13th 
month bonus. 

The employer saw things completely differently. 
According to the employer, the intention of the 
parties was not in any way to award a net salary 
increase after just six months of employment. More 
precisely, the initial salary increases were only to be 
granted after a positive evaluation.
Here the employer referred to the initial offer and the 
negotiations that followed. 

The Labour Tribunal did not follow this reasoning as, 
according to the Tribunal, the text of the contract did 
not allow any room for interpretation. As such, the 
employee was entitled to the initial salary increase 
because the terms of the employment contract were 
clear and not subject to interpretation.

SILENCE DOES NOT IMPLY CONSENT

The employee also sought the second salary 
increase, relying on the proverb “silence implies 
consent”. Specifically, during the two-year 

probationary period the employee had never 
received any negative feedback. 

Here, the Labour Tribunal was of the opinion that 
the employee was not entitled to the second salary 
increase, even where there had obviously not been 
any evaluation. The employee had not requested any 
evaluation, which clearly worked against him. 

The absence of any negative evaluation after two 
years was not sufficient to grant the second salary 
increase. The employment contract did not indicate 
how the evaluation process was to have been 
carried out, neither did it set down the assessment 
criteria. The employer could therefore decide, on a 
discretionary basis, whether or not to award a higher 
salary after two years of employment.

DETERMINE THE RULES CORRECTLY AND THEN 
APPLY THEM IN A CONSISTENT AND TRANSPARENT 
MANNER

The Labour Tribunal’s decision has all the features 
of a Judgment of Solomon. The employee was 
entitled to the first €250 tranche, but not the second. 
Nevertheless, it is better not to remain passive and 
do nothing like the employer in this case. 

Make good agreements. Set down simple rules 
and communicate them to your employees in a 
transparent manner. The employer had undoubtedly 
already been unhappy with the employee’s 
performance for some time, so what was it waiting 
for to inform the employee accordingly? 

Finally, give careful consideration to the wording of 
your agreements relating to salary with individual 
employees. Awarding a net salary is very clear 
and simple for the employee, but not for you as 
an employer. After all, there is a reason why the 
majority of employers choose to award a gross 
salary.

Yves Stox,
Senior Legal Counsel
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